m BecTHUK 3KOHOMMUYeCcKOro npasocyansa P®
SO CBOBEOOHAS TPUBYHA —

TatbsiHa CTaHucnasoBHa Bowko

cTapLumnm ropuct AgBOKaTCcKoro 61opo

«Eropos, lNyruHckuii, AdpaHacbeB 1 napTHepbI»,

acnvpaHT IHCTUTyTa 3akoHodaTeNbCTBa U CPpaBHUTENIbHOMO
npasoBefeHuns npu MNMpasutensctee PO

3awmra MMHOpUTapueB OT MPUTECHEHUA CO CTOPOHDI
Ma)xoputapusi B Heny6sM4HbIX o6LyecTBax

CrtaTtbs nocesiLLieHa npobnemaTnke NPUTECHEHUS MUHOPUTAPHbBIX YYaCTHU-
KOB CO CTOPOHbl MaXXOPWUTapHOro yyacTHUKa B HernybrnyHbIX 06LLecTBax.
MMon npuTecHeHVeM MOHUMAETCA HecrnpaBeanvMBOe YLLEMSIEHNE WHTepe-
COB MVHOpUTapMeB, 3a4acTylo He MPUBOASLLEE K HApYLUEHUIO UX CYyObek-
TMBHbIX NpaB. BHMMaHWe K 3amnTe NHTEPECOB MUHOPUTAPUEB B KOHTEKCTE
Heny6nun4Horo obLyecTsa 0OYCNOBMEHO ero 0co60M NPaBoOBOW MPUPOLOH,
HaknagblBaloLen orpaHuyeHns Ha npaBo yyYacTHUKa CBOGOAHO BbINTU U3
obLLecTBa, NpoaaBs CBO A0S MO PbIHOYHOM LieHe. ABTOP U3y4nsl 3akoHoaa-
TENbCTBO U cyaebHyto npakTky CLUA n BenukobputaHum B faHHOM 06nactu
W Mo peaynstaTaMm aHanusa 3apy6exHoro onbiTa BblABUraeT npeasioxXeHns
Mo COBEPLLEHCTBOBAHMIO POCCUIACKOIO 3aKOHOOATENbCTBA B HYacTU 3aLmThl
MUHOPUTAPUEB OT NPUTECHEHUSA B HEMYONMYHbIX 06LLecTBax. B yacTHoCTwH,
npegnaraeTcs BBECTU B POCCUNCKOE 3aKOHOOATENbCTBO KpUTEPUM MpuUTec-
HEeHMS MUHOPUTAPUEB, a TakxXe NpPeaocTaBUTb MUHOPUTAPHBLIM yYaCcTHUKaM
3(pdheKkTMBHbIE CNOCOOLI 3aLUTbI OT NMPUTECHEHUA, B YACTHOCTU NPUHYON-
TeNbHbIN BbIKYN UX JONKU (2KUMIA) U BO3MOXHOCTb B3bICKaTb YOLITKN Hanps-
MYIO C MaXXOPUTaPHOro y4acTHUKA.

KnroyeBble crioBa: npuTecHeHune, Criocobbl 3aLnTbl MWUHOpUTapues,
Hel'ly6!'lM‘-IHO€ o6LecTBo, HecrnpaBegBoe yLemMrieHne nHTepecos
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Protection of Minority Shareholders from Oppression
by Majority Shareholders in Non-Public Companies

This paper outlines the problems of oppression of minority shareholders by a majority shareholder
which may arise within non-public (close, private) companies. In this case the term oppression means
an unfair prejudice towards the minority shareholders’ interests which is not necessarily leading to a
breach of their rights. Special attention is given to the minority protection within a non-public company
due to its specific legal nature and serious restrictions on the shareholder’s right of free exit from
the company by selling their share at the market price. The author has researched the relevant
legislation and case law of both USA and United Kingdom; and, based on her findings, suggests
improvements to the Russian laws protecting noncontrolling interests in non-public companies. In
particular, it is suggested to implement the criteria of oppression in domestic legislation as well as to
provide minority shareholders with effective remedies, including mandatory buy-out of their shares,
the right to direct action for damages against the majority shareholder, or the right to distribute profits
(pay dividends) by court order.
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[IpoTrBOCTOSTHIE OONBITMHCTBA I MCHBIIIMHCTBA B KOPIIOPATUBHOM ITpaBe OBLIO M OCTa-
€TCST OMHOM M3 CaMBbIX CJIOXHBIX, aKTyaJIbHBIX M, BOBMOXHO, 1O KOHIIA Hepa3peIIMMBbIX
po06JIeM KOPIIOPAaTUBHOTO TIpaBa, IIPUIEM He TOIbKO B POCCHUIICKOI, HO M B JTIO00M Apy-
roii ropucauKiu. OT4acTH 3TO OOYCIIOBJICHO CITEHM(MUKOI KOPIIOPATUBHOTO TIpaBa, B
KOTOPOM B Ka4eCTBE PYKOBOISIIETO IMPUHIINIIA IPU3HACTCS HE SAMHOTITIACHC, a TIPUHITUATI
OOJIBIIIMHCTBA: TOT, Y KOTO OOJIBIIIE HOJIST B YCTABHOM KaIlTaje ¥ TOJIOCOB Ha OOIIIEeM CO-
OpaHUM, BITPaBE OMPEICIISITh TIOJIUTUKY KOMITAHWHN, a TOT, Y KOTO JOJISI MEHBIIIEC, BEIHYX-
JIeH NoauUHSThC'. [103TOMYy B CUTyalMK, KOIIa MaXKOPUTAPHbBIA YUaCTHUK MOXKET pe-
IIaTh TTPAKTUIECKU JIIOOBIE BOIIPOCHI, KacaroIrecs IesITeIbHOCTA KOMITAaHIH, 0e3 yJeTa
MHEHMSI MUHOPUTAPHOTO aKIIMOHEepa, Y HETO TOSIBIISIIOTCST CEPbe3HbBIC CTUMYJIBI 3JI0YTIO-
TPEOUTH CBOMM ITPAaBOM KOPIIOPATUBHOTO KOHTPOJIA B yIIepO MHTepecaM MUHOPUTAPUS
¥ IIPUCBOUTH ce0Oe BCE BBITOIBI OT BEICHMSI COBMECTHOTO OM3Heca.

1 HecMmoTpst Ha TO, YTO MMHOPUTAPHbIE YYACTHUKU B Psifie CJIydyaeB MMEIOT MPaBo BETO, UTO TaKXKe CIENyeT OT-

HOCHUTb K KOPIIOPAaTUBHOMY KOHTPOJIIO B LIMPOKOM CMBICIIE, IS 1eJIeil HACTOsIIIEeN CTaTh KOPIIOpaTUBHbII
KOHTPOJIb OY/IET TIOHUMATBCS B 00JI€€ Y3KOM CMBIC/IE — KaK BJIaIeHUE IIPeo0iaiatolleil 101eil B yCTaBHOM Ka-
nuTane, KOTopasi Mo3BOJISIeT MPUHUMATD MOJOKUTEIbHOE PEIIeHUE MO OOIBIIMHCTBY BOMPOCOB AESITETbHOCTH
oOlIecTBa ¥ OKa3blBaTh pellalollee BAUSHAE Ha CTPAaTeruio BeAeHUs Ou3Heca. Mcxonst U3 3TOro JOJIKHBI CO-
OTBETCTBEHHO TIOHUMAThCSI TEPMUHBI «KOHTPOJIUPYIOIINNA (MJIM MaXKOPUTAPHBIN) yIaCTHUK», WU «MaXKOPHU-
Tapuii», 1 <MUHOPUTAPHBIN YUACTHUK», MJI «<MUHOPUTapUii». Takoit orpaHUYUTEIbHbII MOAX0A 00YCIOBICH
TEM, YTO Ha MpaKTUKE YIIEMJIEHUE MPaB U 3aKOHHBIX MHTEPECOB YYACTHUKOB HEIyOJIMYHOro ob1iecTBa (1iu
«IIPUTECHEHNE» B TEPMUHOJIOTUY TAHHOTO MCCIIEIOBaHUS), KaK MPAaBUJIO, OTMEYAeTCs] MMEHHO CO CTOPOHBI
yyacTHUMKa, 00J1a/1al01Iero MaXXOPUTAPHOI 10JIeii B yCTABHOM KaruTaje, B CUTyalluu, KOTAa MUHOPUTApUii He
MOXeT 3a0JIOKMPOBATh MPUHATHE KOHKPETHOTO PELICHUS UM MHBIM 00pa30M MOBJIUSITh Ha HETO.
OnHako o0111ast JToruKa, KOoTopasi Oy/lIeT BHICTPOEHA IIPUMEHUTETBHO K TOMY CITy4yalo, B TIOJIHON Mepe MOXET
OBITh MPUMEHEHA U K CUTYalllu, Koraa ¢GopMaabHO MUHOPUTAPUI CTAHOBUTCSI B OMPEAEICHHON CUTYall1
(aKTUUECKU KOHTPOJIUPYIOIIUM YYACTHUKOM, MOCKOJbKY MMEET BO3MOXHOCTb 3a0JIOKMPOBATh MPUHSITHE
TOTO WJIM MHOTO PELIEHUs O0ILECTBA WM XK€ IMOJy4aeT BO3MOXHOCTb IPUHUMATD PELIeHUE 10 CAEJKE, B CO-
BEPILEHUN KOTOPOI UMEETCsI 3aMHTEPECOBAHHOCTh MaxKOPUTAPHUsI, TOCKOJIBbKY MOCASIHUI OTBOAUTCS OT To-
JIOCOBaHUS 10 JAHHOMY BOITPOCY.
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Mepeneyatka U PacNpOCTPaHEHNe OMyCKAIOTCA TOMbKO C COTNIacust U3AaTenbCTea.
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